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Prosomnus, Inc.

 

 
 

This prospectus supplement is being filed to update and supplement the information contained in the prospectus dated June 2, 2023 (the
“Prospectus”) filed by ProSomnus, Inc. (the “Company”) with the information contained in the Company’s Current Report on Form 8-K, filed with the
SEC on June 30, 2023. Accordingly, we have attached such Current Report on Form 8-K to this prospectus supplement.

 
This prospectus supplement updates and supplements the information in the Prospectus and is not complete without, and may not be delivered or

utilized except in combination with, the Prospectus, including any amendments or supplements thereto. This prospectus supplement should be read in
conjunction with the Prospectus and if there is any inconsistency between the information in the Prospectus and this prospectus supplement, you should
rely on the information in this prospectus supplement.

 
Our common stock and our public warrants are listed on the Nasdaq Global Market and Nasdaq Capital Market, respectively, under the symbols

“OSA” and “OSAAW,” respectively. On June 29, 2023, the closing price of our common stock was $3.45 and the closing price for our public warrants was
$0.10.

 
We are an “emerging growth company” as defined under the federal securities laws and, as such, have elected to comply with certain

reduced public company reporting requirements.
 
Investing in our securities is highly speculative and involves a high degree of risk. Before buying any securities, you should carefully read

the discussion of the risks of investing in our securities in “Risk Factors” beginning on page 13 of the Prospectus.
 
Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or

determined if this prospectus is truthful or complete. Any representation to the contrary is a criminal offense.
 

The date of this prospectus supplement is June 30, 2023.
 

 



 

 
 
 

 
UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

 
FORM 8-K

 
CURRENT REPORT

PURSUANT TO SECTION 13 OR 15(d) OF THE
SECURITIES EXCHANGE ACT OF 1934

 
Date of Report (Date of earliest event reported): June 29, 2023

 

PROSOMNUS, INC.
(Exact name of registrant as specified in its charter)

 
Delaware   001-41567   88-2978216

(State or other jurisdiction of incorporation)   (Commission File Number)   (IRS Employer Identification No.)
 

5675 Gibraltar Avenue    
Pleasanton, CA   94588

(Address of Principal Executive Offices)   (Zip Code)
 

Registrant’s telephone number, including area code: (844) 537-5337
 

(Former name or former address, if changed since last report)
 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the
following provisions:
 
☐ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
 
☐ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
 
☐ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
 
☐ Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
 
Securities registered pursuant to Section 12(b) of the Act:
 

Title of each class   Trading Symbol(s)  
Name of each exchange on

which registered
Common Stock, par value $0.0001 per share   OSA   The Nasdaq Stock Market LLC

Warrants, each whole warrant exercisable for one
share of Common Stock for $11.50 per share   OSAAW   The Nasdaq Stock Market LLC

 
Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 1933 (§230.405 of this
chapter) or Rule 12b-2 of the Securities Exchange Act of 1934 (§240.12b-2 of this chapter).
 
Emerging growth company ☒
 
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new
or revised financial accounting standards provided pursuant to Section 13(a) of the Exchange Act. ☐
 
 

 

 



 

 
Item 1.01. Entry into a Material Definitive Agreement
 
First Supplemental Indenture to Convertible Senior Notes Indenture

 
On June 29, 2023, ProSomnus, Inc. (the “Company”) entered into the First Supplemental Indenture (the “Senior Supplemental Indenture”) to that

certain Indenture, dated December 6, 2022, by and among the Company, ProSomnus Holdings, Inc. and ProSomnus Sleep Technologies, Inc., as
guarantors, and Wilmington Trust, National Association, as trustee and collateral agent (as amended, the “Senior Indenture”), pursuant to which the
Company issued its Senior Secured Convertible Notes due December 6, 2025 (the “Senior Convertible Notes”). The Senior Supplemental Indenture
amends the Senior Indenture to, among other things, (i) make certain changes to the minimum EBITDA and minimum revenue financial covenants in the
Senior Indenture, (ii) require mandatory redemption of the Senior Convertible Notes (as described below) and (iii) make certain other revisions as more
fully set forth therein.

 
Pursuant to the Senior Indenture, as amended, the Company shall redeem the Senior Convertible Notes in consecutive quarterly installments equal

to $847,990 in the aggregate on January 1, April 1, July 1 and October 1 of each year, commencing October 1, 2024, until the earlier of the maturity date of
the Senior Convertible Notes or the date the Senior Convertible Notes are no longer outstanding.
 

The description of the Senior Supplemental Indenture is qualified in its entirety by reference to the text of the Senior Supplemental Indenture,
which is filed as Exhibit 4.1 to this Current Report on Form 8-K and is incorporated herein by reference.
 
First Supplemental Indenture to Subordinated Notes Indenture

 
On June 29, 2023, the Company entered into the First Supplemental Indenture (the “Subordinated Supplemental Indenture”) to that certain

Indenture, dated December 6, 2022, by and among the Company, ProSomnus Holdings, Inc. and ProSomnus Sleep Technologies, Inc., as guarantors, and
Wilmington Trust, National Association, as trustee and collateral agent (as amended, the “Subordinated Indenture”), pursuant to which the Company issued
its Subordinated Secured Convertible Notes due April 6, 2026. The Subordinated Supplemental Indenture amends the Subordinated Indenture to, among
other things, (i) make certain changes to the minimum EBITDA and minimum revenue financial covenants in the Subordinated Indenture and (ii) make
certain other revisions as more fully set forth therein.
 

The description of the Subordinated Supplemental Indenture is qualified in its entirety by reference to the text of the Subordinated Supplemental
Indenture, which is filed as Exhibit 4.2 to this Current Report on Form 8-K and is incorporated herein by reference.
 
Item 2.03. Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement of a Registrant.
 

The information set forth in Item 1.01 above is incorporated herein by reference.
 
Item 9.01 Financial Statements and Exhibits.
 
(d) Exhibits

 
Exhibit No.   Description
4.1   First Supplemental Indenture, dated as of June 29, 2023, by and among ProSomnus, Inc., ProSomnus Holdings, Inc. and ProSomnus

Sleep Technologies, Inc., as guarantors, and Wilmington Trust, National Association.
4.2   First Supplemental Indenture, dated as of June 29, 2023, by and among ProSomnus, Inc., ProSomnus Holdings, Inc. and ProSomnus

Sleep Technologies, Inc., as guarantors, and Wilmington Trust, National Association.
104   Cover Page Interactive Data File (embedded within the Inline XBRL document)

 

 



 

 
SIGNATURE

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the

undersigned hereunto duly authorized.
 

  PROSOMNUS, INC.
     
  By: /s/ Brian B. Dow
    Name: Brian B. Dow
    Title: Chief Financial Officer
     
Dated: June 30, 2023    
 

 



 
 

Exhibit 4.1
 

FIRST SUPPLEMENTAL INDENTURE
 

dated as of June 29, 2023
 

among
 

ProSomnus, Inc.,
 

the Subsidiary Guarantors Party Hereto
 

and
 

Wilmington Trust, National Association,
as Trustee and Collateral Agent

 
 

 
Senior Secured Convertible Notes due December 6, 2025

 

     



 

 
THIS FIRST SUPPLEMENTAL INDENTURE (this “First Supplemental Indenture”), entered into as of June 29, 2023, among (i) ProSomnus,

Inc., a Delaware corporation (the “Company”), (ii) ProSomnus Holdings, Inc. and ProSomnus Sleep Technologies, Inc. (each, a “Subsidiary
Guarantor”), and (iii) Wilmington Trust, National Association, as trustee (in such capacity, the “Trustee”) and collateral agent (“Collateral Agent”).

 
RECITALS

 
WHEREAS, the Company, the Subsidiary Guarantors party thereto and the Trustee and Collateral Agent entered into the Indenture, dated as of

December 6, 2022 (the “Indenture”), relating to the Company’s Senior Secured Convertible Notes due December 6, 2025 (the “Notes”);
 
WHEREAS, the Company and the Holders of not less than a majority in aggregate principal amount of the Outstanding Notes desire to make

certain amendments to the Indenture to, among other things, correct a scrivener’s error in the definition of Conversion Rate, and have delivered to the
Company and the Trustee an Act of such Holders approving this First Supplemental Indenture; and

 
WHEREAS, pursuant to Section 8.02 of the Indenture, the Company, the Subsidiary Guarantors, the Trustee and the Collateral Agent are entering

into this First Supplemental Indenture.
 

AGREEMENT
 

NOW, THEREFORE, in consideration of the premises and mutual covenants herein contained and intending to be legally bound, the parties to this
First Supplemental Indenture hereby agree as follows:

 
Section 1. Defined Terms. Capitalized terms used herein and not otherwise defined herein are used as defined in the Indenture.
 
Section 2. Amendments to Indenture.
 
(a)           The definition of Consolidated EBITDA set forth in Section 1.01 of the Indenture is hereby amended and restated in its entirety as

follows:
 

“Consolidated EBITDA” means, for any applicable period, the sum of Consolidated Net Income (exclusive of all amounts in respect of
any gains and losses realized from Dispositions other than inventory Disposed of in the ordinary course of business), (i) plus the sum, without
duplication, of interest expense, depreciation, amortization, non-cash stock-based compensation expenses, any one-time moving expense, any
losses from an early extinguishment of indebtedness, acquisition-related expenses, whether or not such acquisition is successful, non-cash changes
in the valuation of assets and liabilities as required under GAAP and transaction fees, costs and expenses related to any issuance of equity or debt
securities, whether or not successful, and (ii) minus the sum, without duplication, of operating expenses capitalized during such period and to be
expensed in a future period to the extent that such expenses were not deducted in determining Consolidated Net Income and would have been
deducted in determining Consolidated Net Income if they were not capitalized.

 
(b)           The definition of Conversion Rate set forth in Section 1.01 of the Indenture is hereby amended and restated in its entirety as follows:
 

“Conversion Rate” means: 76.9230769231 shares of Common Stock per $1,000 of the sum of principal amount of Notes plus accrued
interest thereon plus the Make-Whole Amount related thereto,

 

     



 

 
subject to adjustment as set forth herein, which such Conversion Rate shall be increased and only increased on each Reset Date to equal the
greater of (i) 76.9230769231 per $1,000 of the sum of the principal amount of Notes plus accrued interest thereon plus the Make-Whole Amount
related thereto, subject to adjustment as set forth herein, and (ii) the number of shares of Common Stock per $1,000 of the sum of the principal
amount of Notes plus accrued interest thereon plus the Make-Whole Amount related thereto obtained by dividing $1,000 by 105% of the
applicable Market Price; provided, however, in no event shall the Conversion Rate be greater than 181.818181 per $1,000 of the sum of the
principal amount of Notes plus accrued interest thereon plus the Make-Whole Amount related thereto, subject to adjustment as set forth herein.
The Company shall notify the Holders, the Trustee and the Conversion Agent of the applicable adjustment to the Conversion Rate as of such date
(each notice, a “Reset Date Adjustment Notice”). For purposes of clarity, whether or not the Company provides a Reset Date Adjustment Notice,
the Holders shall receive a number of shares of Common Stock and retain a principal amount of its Note, plus accrued interest thereon plus the
Make-Whole Amount related thereto, based upon the Conversion Rate as adjusted pursuant to this definition, regardless of whether the Holder
accurately refers to such Conversion Rate of principal amount of its Notes plus accrued interest thereon plus the Make-Whole Amount related
thereto converted in any Conversion Notice. Any adjustment to the Conversion Rate shall be effective on the applicable Reset Date.

 
(c)          The definition of Outstanding set forth in Section 1.01 of the Indenture is hereby amended to amended and restate clause (iii)(B) therein

as follows:
 
(B) Notes converted pursuant to Article 4 hereof, on and after their Conversion Date, and Notes redeemed pursuant to Section 2.01 or Article 10
hereof, on and after their applicable redemption date,
 
(d)           The definition of Permitted Indebtedness set forth in Section 1.01 of the Indenture is hereby amended and restated in its entirety as

follows:
 

“Permitted Indebtedness” means (a) the indebtedness evidenced by the Notes, (b) the Indebtedness existing on the Original Issue Date
and set forth on Schedule 3.01(bb) attached to the Purchase Agreement, (c) lease obligations and purchase money indebtedness of up to
$3,000,000, in the aggregate, incurred in connection with the acquisition of capital assets and lease obligations with respect to newly acquired or
leased assets used in manufacturing the Company’s and its Subsidiaries’ products, (d) indebtedness that (i) is expressly subordinate to the Notes
pursuant to a written subordination agreement with the Holders that is acceptable to each Holder in its sole and absolute discretion and (ii) matures
at a date later than the 91st day following the Maturity Date, (e) financing for premiums on general business or director and officer insurance up to
$3 million per calendar year, and (f) the Subordinated Debt.

 
(e)           The second paragraph of Section 2.01 of the Indenture is hereby amended and restated in its entirety as follows:
 

The Notes shall be known and designated as “Senior Secured Convertible Notes due 2025” of the Company. The Company shall repay to
Holders the aggregate outstanding principal amount of the Notes in consecutive quarterly installments equal to $847,990 (each such payment, a
“Mandatory Redemption”) on January 1, April 1, July 1 and October 1, commencing with October 1, 2024 (each, a “Mandatory Redemption
Date”), until the earlier of the Maturity Date or the Notes no longer being Outstanding because earlier repaid, purchased or converted in
accordance with this Indenture. The Outstanding principal amount of the Notes shall be payable on the Maturity Date.

 

     



 

 
In connection with any Mandatory Redemption, the Company shall deliver to the Trustee at least 15 Business Days prior to the applicable

Mandatory Redemption Date (or such shorter period as shall be satisfactory to the Trustee) a notice of Mandatory Redemption and an Officer’s
Certificate requesting the Trustee to deliver such notice to the Holders. Upon receipt of such Officer’s Certificate and notice of Mandatory
Redemption, the Trustee shall deliver such notice of Mandatory Redemption to Holders of the Notes at least ten (10) Business Days before the
Mandatory Redemption Date. Such notice shall be prepared by the Company and shall state (a) the Mandatory Redemption Date; (b) the aggregate
principal amount of Notes to be mandatorily redeemed; (c) that, on Mandatory Redemption Date, the principal called for Mandatory Redemption
will become due and payable; (d) that the Notes must be surrendered to the Paying Agent to collect the principal amount due to such Holder in
connection with the Mandatory Redemption; (e) the place or places where such Notes are to be surrendered to the Paying Agent in connection
with the Mandatory Redemption; (f) upon surrender of the Notes and consummation of the Mandatory Redemption, the aggregate principal
amount of the Notes that will remain outstanding; and (g) that, upon surrender of a Holder’s Note in connection with such Mandatory Redemption,
a new Note in principal amount equal to the unredeemed portion thereof shall be issued to such Holder. Any notice of Mandatory Redemption, if
delivered in the manner herein provided, shall be conclusively presumed to have been duly given, whether or not the Holder receives such notice.
In any case, failure to give such notice of Mandatory Redemption by mail or any defect in any such notice to the Holder of any Note designated
for redemption as a whole or in part shall not affect the validity of the proceedings for the redemption of any other Note.

 
Regardless of whether the notice described in the preceding paragraph has been sent, the amount of the Notes subject to such Mandatory

Redemption shall become due and payable at office of the Paying Agent on the Mandatory Redemption Date. On presentation and surrender of the
Notes at the office of the Paying Agent, the Notes shall be paid and redeemed by the Company. Prior to the open of business on any Mandatory
Redemption Date the Company shall deposit with the Trustee (or other Paying Agent appointed by the Company) or, if the Company or a
subsidiary of the Company is acting as the Paying Agent, shall segregate and hold in trust as provided in Section 5.03(b), an amount of cash (in
immediately available funds if deposited within three (3) Business Days prior to the Mandatory Redemption Date) sufficient to pay the amount of
principal due on the Mandatory Redemption Date, plus accrued and unpaid interest thereon to, but excluding the Mandatory Redemption Date.
Subject to receipt of funds by the Paying Agent, payment for the Notes to be redeemed shall be made on the Mandatory Redemption Date for such
Notes.

 
In connection with a Mandatory Redemption, in the case of a Global Note, the Notes or portions thereof to be redeemed (in principal

amounts of $1.00 or multiples thereof) shall be selected according to the applicable procedures of the Depositary, or, in the case of Physical Notes,
the Notes to be redeemed (in principal amounts of at least $1.00 or $1.00 multiples in excess thereof) shall, upon written request of the Company,
be selected by the Trustee by lot or by any other method the Trustee in its sole discretion deems fair and appropriate. The Company shall notify the
Trustee in writing of the percentage of aggregate principal amount of the Notes Outstanding to be redeemed in connection with such Mandatory
Redemption. The Trustee shall promptly notify the Company in writing of the Notes or portions of the Notes to be called for such Mandatory
Redemption. If any Note selected for partial Mandatory Redemption is submitted for conversion after such selection, the portion of the Note
submitted for conversion shall be deemed (so far as may be possible) to be the portion selected for such Mandatory Redemption (and the amount
due in connection with such Mandatory Redemption will be reduced accordingly), subject, in the case of Notes represented by a Global Note, to
the Depositary’s applicable procedures.

 

     



 

 
(f)            Section 5.17(a) of the Indenture is hereby amended and restated in its entirety to read as follows:
 

(a)       Minimum EBITDA. The Company and its Subsidiaries shall not permit the Consolidated EBITDA as of the last day of any fiscal
quarter of the Company, calculated for the period of four (4) consecutive fiscal quarters ended on such date, to be less than (i) for the fiscal
quarters ending June 30, 2023, September 30, 2023 and December 31, 2023, ($12,500,000), (ii) for the fiscal quarters ending March 31, 2024,
June 30, 2024, September 30, 2024 and December 31, 2024, ($10,000,000) and (iii) for the fiscal quarter ending March 3, 2025 and thereafter,
($7,500,000).

 
(g)           Section 5.17(b) of the Indenture is hereby amended and restated in its entirety to read as follows:
 

(b)       Minimum Revenue. The Company and its Subsidiaries shall not permit the Revenue of the Company and its Subsidiaries on a
consolidated basis in accordance with GAAP, as of the last day of any fiscal quarter ending on the dates set forth below and calculated for the
period of the last twelve months ending on such date, to be less than the amount set forth below for such date.
 

Fiscal Quarter Ending Minimum Revenue
6/30/2023  $ 22,500,000
9/30/2023  $ 24,000,000
12/31/2023  $ 26,000,000
3/31/2024  $ 25,200,000
6/30/2024  $ 27,000,000
9/30/2024  $ 28,800,000
12/31/2024  $ 31,200,000
3/31/2025  $ 30,240,000
6/30/2025  $ 32,400,000
9/30/2025  $ 34,560,000
12/31/2025  $ 37,440,000

 
Section 3. Reference to and Effect on Indenture. On and after the effective date of this First Supplemental Indenture, each reference in the

Indenture to “this Indenture,” “hereunder,” “hereof,” or “herein” shall mean and be a reference to the Indenture as amended and restated by this First
Supplemental Indenture unless the context otherwise requires, and every Holder heretofore or hereafter authenticated and delivered shall be bound hereby.

 
Section 4. Reaffirmation. In connection with the execution and delivery of this First Supplemental Indenture, (a) the Company and each Grantor

Subsidiary reaffirms, acknowledges, agrees and confirms that it has granted to the Collateral Agent, to the extent so required by and upon the terms set
forth in the Senior Security Agreement, a security interest in the Collateral in order to secure all of its present and future Obligations and acknowledges and
agrees that such security interest, and all Collateral heretofore pledged as security for the Obligations, continues to be and remains in full force and effect
on and as of the date hereof (to the extent so required by and upon the terms set forth in the Senior Security Agreement) and (b) each Subsidiary Guarantor
ratifies and confirms its guaranty of the Obligations provided pursuant to the Subsidiary Guarantee, including without limitation all of the terms and
conditions set forth in Article 12 of the Indenture, and each Subsidiary Guarantor acknowledges and agrees that its obligations under the Indenture shall
remain unchanged and in full force and effect, notwithstanding the amendment of the Indenture pursuant to the terms of this First Supplemental Indenture
and that the obligations of each Subsidiary Guarantor under Article 12 of the Indenture continue to be and remain in full force and effect on and as of the
date hereof.

 

     



 

 
Section 5. Acknowledgement of Supplemental Indenture for Senior Convertible Notes. The Holders acknowledge and agree that, concurrently

with this First Supplemental Indenture, the Company and the Subsidiary Guarantors are entering into a First Supplemental Indenture to the Indenture, dated
as of December 6, 2022, among the Company, the subsidiary guarantors party thereto, and Wilmington Trust, National Association, as trustee and collateral
agent, relating to the Company’s Subordinated Secured Convertible Notes due April 6, 2026 (the “Subordinated Supplement”) and the Holders hereby
consent to the execution and delivery of such Subordinated Supplement.

 
Section 6. Governing Law. This First Supplemental Indenture, and any dispute, claim or controversy arising under or related to this First

Supplemental Indenture, shall be governed by and construed in accordance with the laws of the State of New York (without regard to the conflicts of laws
provisions thereof other than Section 5-101 of the General Obligations Law).

 
Section 7. Counterparts. This First Supplemental Indenture may be executed in any number of counterparts, each of which shall be an original,

but such counterparts shall together constitute but one and the same instrument. The exchange of copies of this First Supplemental Indenture and of
signature pages by facsimile or PDF transmission shall constitute effective execution and delivery of this First Supplemental Indenture as to the parties
hereto and may be used in lieu of the original First Supplemental Indenture for all purposes. Signatures of the parties hereto transmitted by facsimile or
PDF shall be deemed to be their original signatures for all purposes. The words “execution”, “signed”, “signature,” and words of similar import in this First
Supplemental Indenture shall be deemed to include electronic or digital signatures or the keeping of records in electronic form, each of which shall be of
the same effect, validity, and enforceability as manually executed signatures or a paper based recordkeeping system, as the case may be, to the extent and as
provided under applicable law, including the Electronic Signatures in Global and National Commerce Act of 2000 (15 U.S.C. §§ 7001-7006), the Electronic
Signatures and Records Act of 1999 (N.Y. State Tech. §§ 301-309).

 
Section 8. Severability. In case any provision of this First Supplemental Indenture or the Indenture is invalid, illegal or unenforceable, the

validity, legality and enforceability of the remaining provisions will not in any way be affected or impaired thereby.
 
Section 9. Waiver of Jury Trial; Submission to Jurisdiction. The provisions of Section 14.10 (Waiver of Jury Trial) and Section 14.13

(Submission to Jurisdiction) of the Indenture shall apply to this First Supplemental Indenture, mutatis mutandis.
 
Section 10. Disclaimer. Neither the Trustee nor the Collateral Agent shall be responsible in any manner whatsoever for or in respect of the validity

or sufficiency of this First Supplemental Indenture with respect to the Company or any Subsidiary Guarantor or for or in respect of the recitals contained
herein, all of which recitals are made solely by the Company and the Subsidiary Guarantors. In entering into this First Supplemental Indenture, the Trustee
and the Collateral Agent shall be entitled to the benefit of every provision of the Indenture relating to the conduct or affecting the liability of or affording
protection to the Trustee or the Collateral Agent, as applicable, whether or not elsewhere herein so provided.

 
[Signature Page to Follow]

 

     



 

 
IN WITNESS WHEREOF, the parties hereto have caused this First Supplemental Indenture to be duly executed as of the date first above written.
 

  PROSOMNUS, INC. 
   
   
  By: /s/ Brian B. Dow
    Name: Brian B. Dow
    Title: Chief Financial Officer 
 
 
  PROSOMNUS HOLDINGS, INC. 
   
   
  By: /s/ Brian B. Dow
    Name: Brian B. Dow
    Title: Chief Financial Officer
 
 
  PROSOMNUS SLEEP TECHNOLOGIES, INC.,  
   
   
  By: /s/ Brian B. Dow
    Name: Brian B. Dow
    Title: Chief Financial Officer

 
[Signature Page to First Supplemental Indenture]

 

     



 

 
  WILMINGTON TRUST, NATIONAL ASSOCIATION, as Trustee and as

Collateral Agent

  By: /s/ Sarah Vilhauer
    Name: Sarah Vilhauer
    Title: Assistant Vice President

 
[Signature Page to First Supplemental Indenture]

 

     



 
Exhibit 4.2

 
FIRST SUPPLEMENTAL INDENTURE

 
dated as of June 29, 2023

 
among

 
ProSomnus, Inc.,

 
the Subsidiary Guarantors Party Hereto

 
and

 
Wilmington Trust, National Association,

as Trustee and Collateral Agent
 

 

 
Subordinated Secured Convertible Notes due April 6, 2026

 

     



 

 
THIS FIRST SUPPLEMENTAL INDENTURE (this “First Supplemental Indenture”), entered into as of June 29, 2023, among (i) ProSomnus,

Inc., a Delaware corporation (the “Company”), (ii) ProSomnus Holdings, Inc. and ProSomnus Sleep Technologies, Inc. (each, a “Subsidiary
Guarantor”), and (iii) Wilmington Trust, National Association, as trustee (in such capacity, the “Trustee”) and collateral agent (“Collateral Agent”).

 
RECITALS

 
WHEREAS, the Company, the Subsidiary Guarantors party thereto and the Trustee and Collateral Agent entered into the Indenture, dated as of

December 6, 2022 (the “Indenture”), relating to the Company’s Subordinated Secured Convertible Notes due April 6, 2026 (the “Notes”);
 
WHEREAS, the Company and the Holders of not less than a majority in aggregate principal amount of the Outstanding Notes desire to make

certain amendments to the Indenture to, among other things, correct a scrivener’s error in the definition of Conversion Rate, and have delivered to the
Company and the Trustee an Act of such Holders approving this First Supplemental Indenture; and

 
WHEREAS, pursuant to Section 8.02 of the Indenture, the Company, the Subsidiary Guarantors, the Trustee and the Collateral Agent are entering

into this First Supplemental Indenture.
 

AGREEMENT
 

NOW, THEREFORE, in consideration of the premises and mutual covenants herein contained and intending to be legally bound, the parties to this
First Supplemental Indenture hereby agree as follows:

 
Section 1. Defined Terms. Capitalized terms used herein and not otherwise defined herein are used as defined in the Indenture.
 
Section 2. Amendments to Indenture.
 
(a)           The definition of Consolidated EBITDA set forth in Section 1.01 of the Indenture is hereby amended and restated in its entirety as

follows:
 

“Consolidated EBITDA” means, for any applicable period, the sum of Consolidated Net Income (exclusive of all amounts in respect of
any gains and losses realized from Dispositions other than inventory Disposed of in the ordinary course of business), (i) plus the sum, without
duplication, of interest expense, depreciation, amortization, non-cash stock-based compensation expenses, any one-time moving expense, any
losses from an early extinguishment of indebtedness, acquisition-related expenses, whether or not such acquisition is successful, non-cash changes
in the valuation of assets and liabilities as required under GAAP and transaction fees, costs and expenses related to any issuance of equity or debt
securities, whether or not successful, and (ii) minus the sum, without duplication, of operating expenses capitalized during such period and to be
expensed in a future period to the extent that such expenses were not deducted in determining Consolidated Net Income and would have been
deducted in determining Consolidated Net Income if they were not capitalized.

 
(b)           The definition of Conversion Rate set forth in Section 1.01 of the Indenture is hereby amended and restated in its entirety as follows:
 

“Conversion Rate” means: 86.95652173913043 shares of Common Stock per $1,000 of the sum of principal amount of Notes plus
accrued interest thereon plus the Make-Whole Amount related thereto, subject to adjustment as set forth herein, which such Conversion Rate shall
be increased and only increased on each Reset Date to equal the greater of (i) 86.95652173913043 per $1,000 of the sum of the principal amount
of Notes plus accrued interest thereon plus the Make-Whole Amount related thereto, subject to adjustment as set forth herein, and (ii) the number
of shares of Common Stock per $1,000 of the sum of the principal amount of Notes plus accrued interest thereon plus the Make-Whole Amount
related thereto obtained by dividing $1,000 by 105% of the applicable Market Price; provided, however, in no event shall the Conversion Rate be
greater than 222.22222222 per $1,000 of the sum of the principal amount of Notes plus accrued interest thereon plus the Make-Whole Amount
related thereto, subject to adjustment as set forth herein. The Company shall notify the Holders, the Trustee and the Conversion Agent of the
applicable adjustment to the Conversion Rate as of such date (each notice, a “Reset Date Adjustment Notice”). For purposes of clarity, whether
or not the Company provides a Reset Date Adjustment Notice, the Holders shall receive a number of shares of Common Stock and retain a
principal amount of its Note, plus accrued interest thereon plus the Make-Whole Amount related thereto, based upon the Conversion Rate as
adjusted pursuant to this definition, regardless of whether the Holder accurately refers to such Conversion Rate of principal amount of its Notes
plus accrued interest thereon plus the Make-Whole Amount related thereto converted in any Conversion Notice. Any adjustment to the Conversion
Rate shall be effective on the applicable Reset Date.

 

     



 

 
(c)          The definition of Permitted Indebtedness set forth in Section 1.01 of the Indenture is hereby amended and restated in its entirety as

follows:
 

“Permitted Indebtedness” means (a) the indebtedness evidenced by the Notes, (b) the Indebtedness existing on the Original Issue Date
and set forth on Schedule 3.01(bb) attached to the Purchase Agreement, (c) lease obligations and purchase money indebtedness of up to
$3,000,000, in the aggregate, incurred in connection with the acquisition of capital assets and lease obligations with respect to newly acquired or
leased assets used in manufacturing the Company’s and its Subsidiaries’ products, (d) indebtedness that (i) is expressly subordinate to the Notes
pursuant to a written subordination agreement with the Holders that is acceptable to each Holder in its sole and absolute discretion and (ii) matures
at a date later than the 91st day following the Maturity Date, (e) financing for premiums on general business or director and officer insurance up to
$3 million per calendar year, and (f) the Senior Debt.

 
(d)          Section 5.17(a) of the Indenture is hereby amended and restated in its entirety to read as follows:
 

(a)       Minimum EBITDA. The Company and its Subsidiaries shall not permit the Consolidated EBITDA as of the last day of any fiscal
quarter of the Company, calculated for the period of four (4) consecutive fiscal quarters ended on such date, to be less than (i) for the fiscal
quarters ending June 30, 2023, September 30, 2023 and December 31, 2023, ($12,500,000), (ii) for the fiscal quarters ending March 31, 2024,
June 30, 2024, September 30, 2024 and December 31, 2024, ($10,000,000) and (iii) for the fiscal quarter ending March 3, 2025 and thereafter,
($7,500,000).

 
(e)           Section 5.17(b) of the Indenture is hereby amended and restated in its entirety to read as follows:
 

     



 

 
(b)       Minimum Revenue. The Company and its Subsidiaries shall not permit the Revenue of the Company and its Subsidiaries on a

consolidated basis in accordance with GAAP, as of the last day of any fiscal quarter ending on the dates set forth below and calculated for the
period of the last twelve months ending on such date, to be less than the amount set forth below for such date.
  

Fiscal Quarter Ending Minimum Revenue
6/30/2023  $ 22,500,000
9/30/2023  $ 24,000,000
12/31/2023  $ 26,000,000
3/31/2024  $ 25,200,000
6/30/2024  $ 27,000,000
9/30/2024  $ 28,800,000
12/31/2024  $ 31,200,000
3/31/2025  $ 30,240,000
6/30/2025  $ 32,400,000
9/30/2025  $ 34,560,000

12/31/2025 and thereafter  $ 37,440,000
  

Section 3. Reference to and Effect on Indenture. On and after the effective date of this First Supplemental Indenture, each reference in the
Indenture to “this Indenture,” “hereunder,” “hereof,” or “herein” shall mean and be a reference to the Indenture as amended and restated by this First
Supplemental Indenture unless the context otherwise requires, and every Holder heretofore or hereafter authenticated and delivered shall be bound hereby.

 
Section 4. Reaffirmation. In connection with the execution and delivery of this First Supplemental Indenture, (a) the Company and each Grantor

Subsidiary reaffirms, acknowledges, agrees and confirms that it has granted to the Collateral Agent, to the extent so required by and upon the terms set
forth in the Subordinated Security Agreement, a security interest in the Collateral in order to secure all of its present and future Obligations and
acknowledges and agrees that such security interest, and all Collateral heretofore pledged as security for the Obligations, continues to be and remains in full
force and effect on and as of the date hereof (to the extent so required by and upon the terms set forth in the Subordinated Security Agreement) and (b) each
Subsidiary Guarantor ratifies and confirms its guaranty of the Obligations provided pursuant to the Subsidiary Guarantee, including without limitation all
of the terms and conditions set forth in Article 12 of the Indenture, and each Subsidiary Guarantor acknowledges and agrees that its obligations under the
Indenture shall remain unchanged and in full force and effect, notwithstanding the amendment of the Indenture pursuant to the terms of this First
Supplemental Indenture and that the obligations of each Subsidiary Guarantor under Article 12 of the Indenture continue to be and remain in full force and
effect on and as of the date hereof.

 
Section 5. Acknowledgement of Supplemental Indenture for Senior Convertible Notes. The Holders acknowledge and agree that, concurrently

with this First Supplemental Indenture, the Company and the Subsidiary Guarantors are entering into a First Supplemental Indenture to the Indenture, dated
as of December 6, 2022, among the Company, the subsidiary guarantors party thereto, and Wilmington Trust, National Association, as trustee and collateral
agent, relating to the Company’s Senior Secured Convertible Notes due December 6, 2025 (the “Senior Supplement”) and the Holders hereby consent to
the execution and delivery of such Senior Supplement.

 

     



 

 
Section 6. Governing Law. This First Supplemental Indenture, and any dispute, claim or controversy arising under or related to this First

Supplemental Indenture, shall be governed by and construed in accordance with the laws of the State of New York (without regard to the conflicts of laws
provisions thereof other than Section 5-101 of the General Obligations Law).

 
Section 7. Counterparts. This First Supplemental Indenture may be executed in any number of counterparts, each of which shall be an original,

but such counterparts shall together constitute but one and the same instrument. The exchange of copies of this First Supplemental Indenture and of
signature pages by facsimile or PDF transmission shall constitute effective execution and delivery of this First Supplemental Indenture as to the parties
hereto and may be used in lieu of the original First Supplemental Indenture for all purposes. Signatures of the parties hereto transmitted by facsimile or
PDF shall be deemed to be their original signatures for all purposes. The words “execution”, “signed”, “signature,” and words of similar import in this First
Supplemental Indenture shall be deemed to include electronic or digital signatures or the keeping of records in electronic form, each of which shall be of
the same effect, validity, and enforceability as manually executed signatures or a paper based recordkeeping system, as the case may be, to the extent and as
provided under applicable law, including the Electronic Signatures in Global and National Commerce Act of 2000 (15 U.S.C. §§ 7001-7006), the Electronic
Signatures and Records Act of 1999 (N.Y. State Tech. §§ 301-309).

 
Section 8. Severability. In case any provision of this First Supplemental Indenture or the Indenture is invalid, illegal or unenforceable, the

validity, legality and enforceability of the remaining provisions will not in any way be affected or impaired thereby.
 
Section 9. Waiver of Jury Trial; Submission to Jurisdiction. The provisions of Section 14.10 (Waiver of Jury Trial) and Section 14.13

(Submission to Jurisdiction) of the Indenture shall apply to this First Supplemental Indenture, mutatis mutandis.
 
Section 10. Disclaimer. Neither the Trustee nor the Collateral Agent shall be responsible in any manner whatsoever for or in respect of the validity

or sufficiency of this First Supplemental Indenture with respect to the Company or any Subsidiary Guarantor or for or in respect of the recitals contained
herein, all of which recitals are made solely by the Company and the Subsidiary Guarantors. In entering into this First Supplemental Indenture, the Trustee
and the Collateral Agent shall be entitled to the benefit of every provision of the Indenture relating to the conduct or affecting the liability of or affording
protection to the Trustee or the Collateral Agent, as applicable, whether or not elsewhere herein so provided.

  
[Signature Page to Follow]

 

     



 

 
IN WITNESS WHEREOF, the parties hereto have caused this First Supplemental Indenture to be duly executed as of the date first above written.
 

  PROSOMNUS, INC. 
   
   
  By: /s/ Brian B. Dow
    Name: Brian B. Dow
    Title: Chief Financial Officer  
 
 
  PROSOMNUS HOLDINGS, INC. 
   
   
  By: /s/ Brian B. Dow
    Name: Brian B. Dow
    Title: Chief Financial Officer
 
 
  PROSOMNUS SLEEP TECHNOLOGIES, INC.,  
   
   
  By: /s/ Brian B. Dow
    Name: Brian B. Dow
    Title: Chief Financial Officer
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WILMINGTON TRUST, NATIONAL ASSOCIATION, as Trustee and as
Collateral Agent

   
   
  By: /s/ Sarah Vilhauer
    Name: Sarah Vilhauer
    Title: Assistant Vice President
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